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(b}jPetition based on English residence. The fundamental is Annul-
question, which for several years was a matter of controversy, ^^
is whether mere residence in England, even of both parties, marriage
is sufficient to found the jurisdiction of the court in the case ^ubaeted
of a voidable, as distinct from a void, marriage. In Jnverc^yde with
' Bateson J. took the view that since the~decree of divorcc?

nullity, despite its retrospective effect, terminates the status
which the parties have hitherto possessed, it should for purposes
of jurisdiction be equated with a decree of divorce, with the
result that the only competent court will be the court of the
common domicil. The facts of the case were as follows:

The wife petitioned the English court for annulment on the ground
of the impotence of her husband. The marriage had been celebrated in
London, the domicil of the parties was Scottish, the petitioner resided in
England, the respondent had residences both in England and Scotland.

Bateson J. dismissed the petition on the ground that since the
parties were not domiciled in England he lacked jurisdiction.
His reasoning in brief was this :

The principle that the court of the domicil has exclusive jurisdiction
in divorce was not established until 1 895,* long after the abolition of the
ecclesiastical courts; the basis of this principle is that a divorce suit
affects status; a nullity suit in respect of a voidable marriage equally
affects status; therefore the annulment of a voidable marriage should be
equated with divorce and should depend exclusively upon the domicil of
the parties, at any rate if the cause for annulment is impotence.3

'Nullity on the ground of impotence', he said, *is a suit to avoid a
marriage and is in essence a suit to dissolve it. . . . The marriage remains
a marriage until one of the parties seeks to get rid of the tie. In other
cases, such as bigamy, there has never been a marriage at all.'*

Regarded as a matter of principle, there is much force in the The
reasoning of the learned judge, if only on the ground that a
decree of nullity in respect of a voidable marriage is a judgment by nature
in rem> i.e. one which finally adjudicates upon the status of z res.
Marriage, though not literally a res> 'savours of a res and has
all along been treated as such'.5 It is a disembodied thing. The
principle of English law is that an effective adjudication in rem
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2  Le Mesurierv. Le Memrier, [1895] A.C. 517; infra, p. 384.

3  The argument was summarized thus by the A.-G. for Northern Ireland iu
Mason v. Mason, [1944] N Jr. 1 34-
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Lord Dunedin.